Hi All:

The court case was heard from Sept 27-30, 2008

My impressions:

Judge Chris Hinkson listened well and asked intelligent questions of all presenters like he was seriously trying to understand their points of view and getting them to see the position he was in having to make a decision

He refused to delay the case and it went the full 4 days. 

2 full days with the petitioner’s (our)  lawyer presenting the case to declare the provincial laws as ultra varies and requesting it be struck down and the federal government to take up it’s responsibility to look after the wild salmon. One full day with the Attorney General’s lawyers Veronica Jackson and Nancy Brown rebutting the petitioners’ arguments. They started by questioning the standing of the petitioners, that is, the right of the 5 petitioners to bring this action. Then there was ½ day for the fish farm company lawyer Mr Harvey representing Marine Harvest to state that MH harvest believed the Provinces legislation was valid and that the fish contained with in the wire cages was private and owned by MH . The last half of  the 4th day was taken up  by the petitioner rebutting the AG  and  MH defense stating that the farms were occupying water that was a public fishery which was constitutionally given to the federal government to regulate  and the fish inside the cages were like hatchery fish released to the ocean and until they were harvested belonged to the federal fishery and would only be MH’s when they were harvested.

All participants presented lots of case law to demonstrate the validity of their arguments.

The Judge will consider the matter. He gave no time table. I guess between  2 weeks to 3 months and that no matter what this decision the case will be appealed.

What were the benefits?

Wide press coverage took place to let the pubic know about the problems with the farms and their impact on wild salmon. A greater awareness now than ever before is evident.. 

Future action. Various groups who have been battling with this situation will gather together in the next week to discuss and honor each others efforts and see what ones are common. I am sure we will be calling for a fallowing of farms on the BA out migration routes for the spring of 2009 to give the few salmon that returned a fighting chance as this action worked in 2003 to bring back the salmon from the devastating low returns of 2002.

Also I suggest you read Alexandra Morton’s report on the hearing (attached)  and you look at  the following:

URL 1. to get a visual impact of the hearings, URL 2. to get a sense of how this years low returns are affecting our operators in the Broughton Archipelago and URL 3 to get my take on the case and the present situation..

1. http://www.youtube.com/watch?v=AACLkospOuk 

2. http://www.ourrivers.ca/video-library-mainmenu-29/14-videos/218-glendalegrizzlie 

3. http://www.youtube.com/watch?v=gYOYtprlVPg
Thank you for your continued support for this very important issue.

Brian

Brian Gunn
President of the Wilderness Tourism Association
Tel: (250) 286-4080
www.wilderness-tourism.bc.ca
The following is from Alexandra Morton:

As the wild salmon of the Broughton tasted their first good rainfall in a month, my lawyer stood to argue for their very survival.  The question before the judge looked simple; who should be managing fish farms in B.C.; the Federal or Provincial government? As lawyer Greg McDade began speaking before the judge, the lawyer for the Crown, Veronica Jackson, rose to attempt to halt the proceedings.  B.C.¹s lawyer asked the judge to refuse ³standing² to the petitioners in Morton et al. vs. the Crown et al. She argued that the Attorney General was the guardian of the public interest¹ and that only the federal government or the affected fish farmers could sue if the legislation was unconstitutional. She argued that the tourism operators and fishermen who joined me in this petition were only concerned for their livelihoods, but had not suffered direct impact, and that because our real motives were to protect the salmon not the constitution, we did not have the standing required to bring this before the courts.

As Jackson drew out this line of reasoning, I closed my eyes to image the salmon now using the fall freshet to access their rivers; Glendale, Kakweikan, Ahta, Embly, Wakeman, Meetup, and Kingcome. In a continuous mental loop I smelled the rich odor of spawning salmon feeding each of these river valleys.  I needed to feel there was a truth even more powerful than this courtroom. Could 18 years of trying to bring reason to the issue of farming the oceans? Tens of thousands of dollars given to this court proceeding by the public, and months of preparation really be halted before it started?  The chum would be leaping in Viner Sound today on still waters lightly dimpled with rain When I opened my eyes, Jackson was seated and McDade stood to continue. I left the valleys and breathed the scent of paper stacked in volumes on the desks of lawyers, finally it began.

The law is a language so powerful that general concepts bend and contort under its scrutiny. Under what circumstances can we own a fish?  To what extent are fish farms a business and when is a fish more like a chicken?

The Federal government is clearly in charge of regulating marine fishery resources in Canadian waters. Under our Constitution, Seacoast and Inland Fisheries¹ was assigned exclusively to the federal government.  Commercial and sportfishermen are told what they can catch, where, and when by the Federal Government. But what exactly is a ³fishery.² Greg McDade made it clear a ³fishery² is the resource itself and more than just the fish.  Fish cannot exist alone in a void, ³the fishery,² he argued includes the ocean, the herring, plankton, the tides, the whole system that make the fish we fish for in a ³fishery.²

Tribune Channel in the Broughton Archipelago, where the fish farm at issue in this legal challenge is sited, is a dynamic ocean environment. Millions of young salmon swim through it to sea, billions of living organisms; sand lance, herring, zooplankton, dolphins Š. feed and consume each other.

Broughton is a living organism. The tides are lungs, atmospheric highs and lows act as bellows, salmon are the nutrient transport system, the blood stream, and trillions of solar panels flawlessly track the sun. Broughton is a very powerful mechanism producing clean air, water and food.  Like all ecosystems, components grind against each other, some dim as others blaze in pulsing concert. 

It would not be realistic, pointed out McDade to suggest that schools of 100,000s of farm fish introduced to this living system were not interacting with the ecosystem of the surrounding fishery.  Indeed the barrier of choice is a mere open mesh, designed to allow wastes to leave the farm. Fish farmers are perhaps the only farmers who never shovel manure.  Ocean oxygen and clean water flow into the enclosures, along with wild fish and plants. Add millions of large farm fish processing 100,000s of tons of food introduced from distant oceans and fields and you have most definitely impacted the fishery.  The farm salmon are in and part of the fishery resource.  Nowhere is it written that federal powers extend only to ³wild² fish. If fish farming is actually a culture fishery,² the Federal government must regulate it.

The legal argument runs even deeper. When you catch a fish when do you own it? When it is on your hook? When it is in your boat? What if you take it into your boat and then release it alive? Do you still own it as it swims away? Does Marine Harvest own their fish when they are in our ocean? When Marine Harvest¹s fish escape to the outside of the nets the Federal government issues them fishing permit to catch them, similar to any fishing permit issued for capture of any salmon. If the fish belong to Marine Harvest why do they need a permit to recapture them?

The lawyer for Marine Harvest argued that their fish weren¹t really ³fish,² that they were more like chickens; livestock. But when chickens escape does the owner need to apply for a hunting permit to recover them?  I have two escaped Atlantic salmon in my freezer. Do I have Marine Harvest¹s private property or are they now mine because they were caught legally in a wild fishery?  Did they ever actually belong to a fish farming corporation?

The Provinces¹ lawyer argued fish farming is more of a business than anything to do with fish and as such could be regulated and permitted by the Province. This fit well with Marine Harvest assertion that farm salmon are more like chickens.

Fish aside, an enormous constitutional question loomed dark and threatening as an approaching storm. Just because the Province does have jurisdiction over the seafloor can the Province grant 'private ownership' of the water itself (the ocean)? Who owns the ocean? The right to privatize public ocean spaces endangers all Canada. The constitution belongs to the people, as do the ocean spaces it protects. McDade cited case law over 100 years old, some going back to the Magna Carta. Can or did the Federal government ever give the Province the right to grant corporations private use of our ocean? The Federal government, while invited to join us, simply did not respond to the invitation. 

McDade said in reviewing Canada¹s legal history it was clear the answer to this question is no. The Federal government gave fish farming to the Province in 1988 in a quiet Memorandum of Understanding. Furthermore, in the case of the fish farm at issue, called Glacier Falls, there is no evidence the Federal government actually issued any permits for it to operate. Instead DFO wrote letters of advice, non-statutory provisions to cover off the industry without actually granting a permit.

These issues are complicated when even a fish is hard to define. But it seems to me as if the Federal government, which is legally bound to protect wild fish, cannot bear the weight of responsibility for fish farms. The Federal government insulated itself from the fish farming industry by using documentation that is not legally binding,(MOUs and letters of advice.

While the Federal government abdicated responsibility for fish farms they gave the industry to the Province, where, legally speaking no one is responsible for wild fish.

As another depleted generation of wild salmon incubates in the rivers, we await the judge¹s decision.

Thank you all for bringing all this to the attention of the courts.

Alexandra Morton

